MAKING A CLAIM FOR
UNFAIR DISMISSAL DUE TO
WHISTLEBLOWING
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INTRODUCTION
If you have been dismissed and feel it was
because of a disclosure of information you
made, it can be difficult to know what to do
next. Employment law claims can seem
daunting, but that shouldn’t stop you from
getting a fair resolution. If you choose to
instruct us, our solicitors will be here to guide
you through the process and help you make
decisions.
This guide will answer some of your
questions about unfair dismissal to help you
to understand what you can do about it.

HAVE I BEEN UNFAIRLY DISMISSED?
You may have a claim if you have been dismissed without a legally fair
reason. This is different to a common-sense judgement of fairness.

Legally fair reasons include
•

misconduct

•

poor performance

•

redundancy

•

that the law would be broken if your employer continues
employing you

•

for lack of capability through ill health ‘

•

some other substantial reason’

Even if your employer had a fair reason to dismiss you, it must
have been a reasonable response and they must have
followed a fair procedure.
Every case is different, so it might be difficult to understand
how general advice applies to your claim. It is wise to seek
legal advice about your specific circumstances so that you can
make well-informed decisions.

If your employer
breached the terms
of your employment
contract when
dismissing you – for
example, not giving
you the correct
notice – you may
have a claim for
wrongful dismissal.
This is different to
unfair dismissal – get

in touch for advice
on wrongful
dismissal.

AM I PROTECTED AS A
WHISTLEBLOWER?
The term whistleblower refers to an employee who reports
wrongdoing in their workplace under the Public Interest
Disclosure Act 1998

The employee will be protected where the

you from mistreatment by your

disclosure is in the public interest and

employer. Some other groups not usually

concerns:

included as ‘workers’ are also protected,

• a criminal offence

including trainees, police officers and

• a breach of legal obligation

some self-employed NHS practitioners.

• a miscarriage of justice

You will have to show three things to

• a danger to the health and safety of

claim unfair dismissal because of a

any individual

protected disclosure (whistleblowing):

• damage to the environment
• a deliberate attempt to cover up any of
the above

• that you made a protected disclosure
• that you followed the correct
procedure.

The report may relate to wrongdoing

• that you were dismissed or suffered a

that happened in the past, is currently

detriment because of making the

happening, or that you believe will happen

disclosure .

soon.
An opinion or allegation will not count as

Some industries, such as the finance and

whistleblowing. You should have specific

medical industries, are more highly

information – for example something you

regulated, and may have specific

witnessed. Even if it turns out that there was

regulations and procedures. You may even

no wrongdoing, you are protected so long

have a duty of care to raise concerns.

as you had good reason to believe there had
been some wrongdoing.

An experienced employment law solicitor

If you are an employee or a worker who

can help you to understand how the law

becomes a whistleblower, the Public

applies to your personal circumstances.

Interest Disclosure Act 1998 protects

Will the tribunal agree that my disclosure

Although you must have had a reasonable

in the public interest?

belief that the disclosure was in the public

This will depend upon the facts of your case

interest, this does not need to be the

and can be difficult to determine.

main or only reason for raising the
concern.

The tribunal will decide based on the facts
of your case, rather than applying fixed

It is wise to seek specialist advice about how

precedents. However, looking at the factors

the law applies to your circumstances.

that the tribunal is likely to use may help to
decide whether you have a claim or not.
Did I follow the correct procedure?

In making its decision, the tribunal will

If you followed your employer’s policy, it will

consider:

be difficult for your organisation to argue
that you did not follow the correct

• Who is affected: If the concern you

procedure. However, if you raised your

raised could impact on others, or you

concern externally this does not necessarily

had good reason to believe that it

mean that you failed to follow the correct

would, then it is more likely to be in the

procedure.

public interest. A wrongdoing that
impacts only on you is more likely to

You will most likely be protected if you have

be a grievance. Where the concern

reported the concern to a prescribed

impacts you but is part of a

person or body. Who this is will depend on

wider culture or systematic failure, this

what the disclosure concerns. For example,

could be in the public interest.

if your disclosure was about tax fraud, the

• The impact of the
wrongdoing: A disclosure about
wrongdoing that has a serious impact
is more likely to be in the public
interest than a disclosure about a
trivial matter with minor

consequences. Similarly, the more
people affected, the more likely the
issue is one of public interest.
• The person or organisation
responsible: The tribunal may consider
the seniority and influence of the
organisation or individual
responsible for the wrongdoing.

prescribed body would be HMRC, whereas a
concern about data protection would need
to be reported to the Information
Commissioner. Writing to your MP would
also class as a protected disclosure.
If you reported the concern externally
to somebody other than the prescribed
individual or body, you may find it more
difficult to show that you should be covered
by the Public Interest Disclosure Act. It will
help if you can show that you chose to make
the report externally because:

• your employer or the prescribed
person had previously ignored the
information
• you had reason to believe they may
victimise you or cover up
the wrongdoing
• there was no prescribed person.
You will also need to show that you were
truthful about the belief, and that you
were not making the disclosure for
personal gain. For example, if you were
paid by the press for a story this is unlikely
to be a protected disclosure.
If you provided information
anonymously it might be more difficult to
show that your dismissal is because your
employer knew you were
a whistleblower.

What if I have a non-disclosure
agreement (NDA)?
Non-disclosure agreements cannot
overrule whistleblowing legislation
or your rights to make protected
disclosures. Your employer cannot legally
enforce a clause that attempts to prevent
you making a protected disclosure, even if
you signed the agreement.
If you were dismissed for breaking an
NDA, perhaps one that was part of your
employment contract, then whether the
dismissal is fair will depend upon whether
your disclosure falls under the Public
Information Disclosure Act.

WHAT ARE MY OPTIONS ?
We can help you understand your options and help you to decide
the best way forward for you.

You might be worried you’ll end up

Make a claim to an Employment Tribunal

committed to a lengthy and expensive

If you cannot resolve the issue in

process. However, not all claims go through

conciliation, you may choose to make a

the full claims process – many are settled

claim to the tribunal. This is similar to a

long before then.

court: both sides will put their argument,
and witnesses may give their account of

Generally, your options are:

what happened. The panel will then decide
whether you were unfairly dismissed and

To take no action

whether the other side must pay you

You may believe you have done something

compensation. Find out more about

wrong and think there is little point in

employment tribunals.

considering a claim, or you might feel that a
clean break from your employer is best.

Negotiate a settlement with your

However, it is sensible to seek legal advice

employer.

to see whether you have a claim and what

A settlement can be made at any point up

exactly you might stand to gain if you make

to the tribunal hearing. Your employer may

a claim. You have a limited time to make a

be more co-operative once they see that

claim so if you later change your mind, it

you are determined and that you have a

may be too late. Even if the advice is that

good case. Both sides may need to make

your dismissal was fair, you will know

compromises but, by avoiding a full tribunal

exactly where you stand and not be left

claim, you save time and money and give

doubting whether you should have taken

both parties more control over the

action.

outcome.

Conciliation

You should seek advice swiftly, so that you

Almost all claims to an Employment

have time to consider your options and

Tribunal must go through a process of Early

make decisions without rushing.

Conciliation with ACAS (the Advisory,
Conciliation and Arbitration Service) first.
This can lead to a settlement of the issue
without the need for formal proceedings.

HOW LONG DO I HAVE
TO MAKE A CLAIM?
You will only have a limited time after your dismissal to make
a claim. The tribunal rarely considers historic cases.

A claim must be made, in almost every case,

procedure that must be followed before a

within three months of the date that your

claim can be started). Find out more about

employment terminates, including the date

the tribunal process on our website.

of termination as day 1. If you miss the
deadline, it is extremely difficult to make a

It will take time to organise your thoughts

claim after that.

and structure your claim. You should seek
advice early so that you have time to

Once you’ve begun the process, your

consider your options and present a strong

deadline to make a claim will be adjusted to

case. Find out more about timing your

allow for Early Conciliation (the mandatory

claim.

WHAT OUTCOME COULD I HOPE FOR?
What you can expect from your case will vary depending on the
circumstances, how willing your employer is to engage, and whether
your case goes to a tribunal hearing or gets settled beforehand.

If you and your employer are willing to

your compensation based on your

reach a settlement, you can focus on what is

behaviour - for example, if your conduct

important to you both. You may not be able

contributed to your dismissal or you haven’t

to get everything you want in a settlement,

done enough to find a new job. Legal advice

so you should think ahead about what is

will help you to understand what the

most important to you.

tribunal expects of you, so that you don’t
harm your case.

Compensation
If your claim goes to the tribunal, your

Not all cases make it to tribunal. You may

potential compensation depends on what

reach an agreement with your employer

you have lost in earnings, notice pay,

before the tribunal hearing. If your

benefits, pension payments and so on.

employer offers a financial settlement, it is
likely to be based on what you could receive

If your claim for unfair dismissal is

in compensation at tribunal, but with

successful, you will receive a basic award

reductions to reflect the time, cost and risk

based on your weekly pay, your age, and the

saved by settling. Such agreements can be

length of time you have worked for your

negotiated and will include other terms

employer (almost identical to a statutory

such as confidentiality and agreeing to

redundancy payment). You will also receive

waive your rights to make claims against

a Compensatory award to compensate your

your employer. We can help you to

loss of earnings for the time you were, or

negotiate an agreement that suits you.

are likely to be, unemployed.
We can help you to understand what you
If the tribunal finds that your dismissal was

might be awarded at tribunal, and whether

discriminatory, the Compensatory award

any settlement offered is in your best

will be uncapped and may exceed one

interests.

year’s gross earnings. You may also receive
additional damages including injury to

Find out more about how the tribunal

feelings, aggravated damages, and interest

awards compensation

The tribunal also has the power to reduce

Reinstatement

Improvements in the workplace

This may depend on your relationship with

You may want your employer to learn from

your employer. While reinstatement is

the issue so that nobody else is treated in

possible, it is quite rare. If this is important

the way you were. Many employers faced

to you, you will need a solicitor experienced

with a genuine claim will reconsider their

at negotiating with employers, who will be

policies to avoid future disputes. If your

able to maintain your relationship with your

employer has tried to ignore or cover up

employer.

the issues you raised, they may finally see
that this is not a sensible or effective

Clear your name

response to those issues.

You might want an agreed reference, public

acknowledgement that you were badly

You’re likely to get the best outcome with

treated, or just the personal satisfaction of

an experienced Employment Law solicitor

being vindicated. It’s worth thinking about

representing you. An experienced solicitor

what matters most here as it may affect

will know how to approach the other side,

your decision whether to accept settlement

and how to present your case to give you a

offers – especially if your employer wants

better bargaining position. A good solicitor

you to agree to keep the matter private.

will be interested in what you want from
your claim and will focus on what is in your
best interests practically, emotionally, and
financially.
Find out more about our solicitors

CAN I AFFORD TO MAKE A CLAIM?
The overall cost will depend on the complexity of the case, the
legal issues involved and how far through the process it gets.

Many cases are either settled or withdrawn

Your solicitor's priority is to resolve the

before the case reaches the final hearing.

issue in the most satisfactory way. This

An initial review to find out the strength of

includes helping you to balance the likely

your claim may cost around £300 to £400.

cost of your case against the chances of
winning, the possible compensation, and

A simple unfair dismissal case will cost

the benefits of early settlement.

around £5,000-£6,000 to go through the full
tribunal process. More complex cases are

You may have Legal Expenses Insurance

likely to be in the range of £8,000-£10,000,

(LEI) which could cover your legal costs if

particularly if the final hearing lasts more

your insurer believes that you have a

than one day. Complicated cases involving

reasonable chance of succeeding with your

substantial amounts of evidence or complex

claim. LEI is often provided as an add-on to

legal arguments are likely to exceed

insurance policies, such as home, building

£10,000.

or car insurance. Check your existing
policies to see if you have LEI. If so, we are
experienced in working with insurers, and
are happy to discuss representing you.

NEXT STEPS
Speak to a solicitor for help to make a

help you to understand the pros and cons

confident and informed decision about your

of each option, as well as the likelihood of

next move. A solicitor can explain whether

achieving the outcome you want. Contact

you have a legal claim, and how you could

us to find out how we can help you get the

go about pursuing or resolving it. They will

best outcome in your dispute.
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